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 1.  TIME:  9:00   CASE#: MSC15-01745 
CASE NAME: HANDELMAN VS. AFFORDABLE PAYRO 
HEARING ON MOTION TO/FOR ENFOCE POST-JUDGMENT SETTLEMENT 
AGREEMENT FILED BY SCOTT F. HANDELMAN 
* TENTATIVE RULING: * 
 
Vacated by moving party. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
SPECIAL SET HEARING ON: TEMPORARY RESTRAINING ORDER AGAINST ZLAJ 
INVESTMEN SET BY COURT 
* TENTATIVE RULING: * 
 

 The motion for a preliminary injunction is granted on the condition that plaintiffs file an 

undertaking of $5,000 on or before April 23, 2021.  The TRO remains in effect until that date. 

The net proceeds of the sale of 8010 Camino Tassajara by ZLAJ Investments LLC to the 

Weinstocks shall be placed into an attorney-client trust fund account or accounts and shall not 

be disbursed or dissipated until further order of this court.  This order is binding on ZLAJ 

Investments LLC or whatever entity received the net proceeds of that sale from First American 

Title Company; it or those entities’ principals, agents, or employees, and anyone acting in 

concert with it or them; and anyone to whom it or those entities distributed said net proceeds of 

sale. 

A preliminary injunction may be granted where an act during litigation would produce 
great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2), (4), (5).)  The defendant’s inability to pay a judgment is a factor to consider 
when deciding whether mere monetary loss constitutes irreparable injury.  (See West Coast 
Constr. Co. v. Oceano Sanitary Dist. (1971) 17 Cal.App.3d 693, 700.)   

 
The court should evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at 
trial.” (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  “The second is the interim 
harm that the plaintiff is likely to sustain if the injunction [is] denied as compared to the harm that 
the defendant is likely to suffer if the preliminary injunction [is] issued.”  (Cohen, supra.)  .)  As to 
the first factor, the plaintiff must establish a “reasonable probability of success on the merits.”   
(Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal. App. 3d 454, 459.)  That means at least 
“some possibility” of success.  (See Costa Mesa City Employees Assn. v. City of Costa Mesa 
(2012) 209 Cal.App.4th 298, 309.)   

 
ZLAJ argues the injunction should not be granted because ZLAJ cannot be held liable 

for a voidable transfer and remains in this case only as an indispensable party.  The court 
disagrees. 
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A preliminary injunction preserves the status quo pending final resolution of the merits in 

an action.  (Lenard v. Edmonds (1957) 151 Cal.App.2d 764, 769 (“Obviously, it was reasonably 
necessary and fair to both sides to maintain the status quo pending the outcome of the litigation. 
Otherwise, appellant could have deliberately stripped himself of all assets and made it 
impossible for him to pay any judgment that might be secured.”)  A preliminary injunction may 
be issued against any party and also nonparties.  (See Planned Parenthood Golden Gate v. 
Garibaldi (2003) 107 Cal.App.4th 345, 355 (the “concern that an enjoined party might attempt to 
undermine the effect of an injunction by enlisting the aid of a nonparty can be adequately 
addressed by a provision extending the reach of the injunction to agents, employees and those 
who act in concert with an enjoined party”; People v. Conrad (1997) 55 Cal.App.4th 896, 902-
903 (the parties “may not nullify an injunctive decree by carrying out prohibited acts with or 
through nonparties to the original proceeding”) 
 

That an injunction may be issued against nonparties makes it clear that the requirement 
of showing a reasonable probability of success on the merits does not apply to every person 
subject to the injunction.  The plaintiff may have no grounds for substantive relief against a 
person through whom the defendant acts to avoid an injunction, other than on the injunction 
itself, but the injunction may extend to such nonparties anyway.  Thus, an injunction may be 
issued against ZLAJ under the general law pertaining to injunctions. 

 
An injunction may be issued against ZLAJ under the Uniform Voidable Transfers Act too.  

Under Civil Code section 3439.07 (a)(3)(A), the court may grant an injunction “against further 
disposition by the debtor or a transferee, or both, of the asset transferred or other property of the 
transferee.”  And if that provision does not directly apply for any reason, under (C) the court may 
grant “Any other relief the circumstances may require,” i.e., an injunction not specifically 
permitted by (A).  (See Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 652 (noting that the 
language in (C) is “broad”).) 

 
Thus, the court grants the injunction.  Plaintiffs brought this suit because they thought 

John Valentine was improperly transferring assets to defeat plaintiffs’ ability to collect the 
judgment against him.  The assets in question may flow directly or indirectly to John Valentine, 
in whole or in part.  The court finds that plaintiffs have a reasonable probability of success on 
the merits against John Valentine and that plaintiffs will suffer more harm if the injunction is 
denied than defendants or the parties affected by the injunction will if it is granted.  No prejudice 
has been shown if a preliminary injunction is issued to preserve the status quo until the 
conclusion of the trial, which is set for May 17, 2021.  (See Wilkins v. Oken (1958) 157 
Cal.App.2d 603, 607 (“In balancing the equities, it would appear that the only detriment which 
the defendants would suffer because of the injunction would be that for a comparatively short 
time their funds will have been withheld from them”).) 

 
If ZLAJ Investments, LLC contests this ruling, it shall lodge an unredacted copy of 

Exhibit 4 to its Opposition with the court for an in camera review. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   04/14/21 

 
 

- 3 - 

 3.  TIME:  9:00   CASE#: MSC18-00061 
CASE NAME: HOMESITE VS NAVA 
HEARING ON MOTION TO/FOR LEAVE TO FILE COMPLT IN INTERVENTION 
FILED BY ATLANTIC SPECIALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Atlantic Specialty’s unopposed motion for leave to file a complaint in intervention is granted. 
CCP 387. The complaint shall be filed by May 5th. Defendant’s objections to any such complaint 
may be raised in his answer or demurrer. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-02485 
CASE NAME: KARZAI VS PAUL WOODFORD SERVIC 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AGAINST DEFENDANT 
FILED BY SAFETY NATIONAL CASUALTY CORPORATION 
* TENTATIVE RULING: * 
 

The court incorporates by reference its order issued in connection with the prior motion 
by Safety National Casualty Corporation (“SNCC”), which was heard on December 9, 2020.   
The procedural issues have been resolved in the current motion, and the damages have been 
set.  Accordingly, the court grants summary adjudication in favor of SNCC and against 
Professional Retail Outlet Services (“PROS”) on the Third Cause of Action of SNCC’s 
Complaint, for Breach of Contract.  The facts are undisputed that PROS breached the contract 
and that SNCC’s damages are $253,337.82.  (See Undisputed Material Fact Nos. 1, 2, 5, 7, 8, 
10, 11, 12, 13, 16, 17, 18, 19, 20, 21, 23, 24, 29, 30, 31, 32, 33, 34, 35; the uncontradicted 
evidence submitted in support of Fact No. 3; and Fact No. 15 without the introductory phrase 
about subcontracting the rug-flipper installation work to Woodford.) 

 
Because PROS is obligated to indemnify SNCC regardless of whether it or its 

subcontractor Paul Woodford installed the key part that failed, this motion does not require the 
court to find it is undisputed which one of them installed that part, and the court makes no such 
finding. 

 
Given the grounds for this ruling, the court finds it unnecessary to rule on PROS’ 

purported objection to UMF 3.  (See CCP § 437c (q).) 
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 5.  TIME:  9:00   CASE#: MSC19-00297 
CASE NAME: MARTIN VS SAINI 
HEARING ON MOTION TO/FOR STRIKE FIRST & SECOND CAUSE OF ACTION 
FILED BY OMNI-FUND, INC. 
* TENTATIVE RULING: * 
 

Defendant Omni-Fund’s special motion to strike the first and second causes of action in 

the complaint is granted.  

The first and second causes of action of the complaint are for defamation and trade libel 

based upon statements made on realtor.com and yelp.com. Defendant argues that the 

defamation and trade libel claims based on internet posts are protected activity. Plaintiff does 

not oppose this point. The Court agrees with Defendant that the statements made on 

realtor.com and yelp.com are protected activity. (Code of Civil Procedure § 425.16(e)(3).)  

Commercial Speech  

Plaintiff argues that the commercial speech exception applies here. Plaintiff has “[t]he 

burden of proof as to the applicability of the commercial speech exemption… .” (Simpson 

Strong-Tie Co., Inc. v. Gore (2010) 49 Cal.4th 12, 26.) The commercial speech exception states 

that section 425.16 does not apply to claims brought against “a person primarily engaged in the 

business of selling or leasing goods or services” where both of the following conditions exist: (1) 

“The statement or conduct consists of representations of fact about that person’s or a business 

competitor’s business operations, goods, or services, that is made for the purpose of obtaining 

approval for, promoting, or securing sales or leases of, or commercial transactions in, the 

person’s goods or services” and (2) “The intended audience is an actual or potential buyer or 

customer, or a person likely to repeat the statement to, or otherwise influence, an actual or 

potential buyer or customer, or the statement or conduct arose out of or within the context of a 

regulatory approval process, proceeding, or investigation”. (Code of Civil Procedure §427.17(c).)  

Thus, Plaintiff must show that Omni-Fund, Inc. made the statements for the purpose of 

obtaining approval for or promoting Omni-Fund or securing sales or transactions for Omni-Fund.  

The posts make negative states about Plaintiffs, however, there is no indication that 

there were made for the purpose of promoting Omni-Fund. The Yelp posts were made by “Raji 

S” (comp. ex. J) and the realtor.com post was made by “Raji Saini” (comp. ex. I). There is no 

mention of Omni-Fund in these posts. Thus, the Court cannot find that these posts were made 

for the purpose of helping Omni-Fund.  

Plaintiffs argue without any legal support that it is enough to say negative things about a 

competitor without mentioning the defendant competitor. The Court does not find this argument 

compelling and Plaintiff has not met their burden showing the commercial speech exception 

applies. 
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Probability of Prevailing 

The statute of limitations argument is well taken. The claims for defamation and trade 

libel have a one year statute of limitations. (Code of Civil Procedure §340.) The complaint 

alleges that defamatory statements were made on February 3 and 5, 2019. Thus, the statute of 

limitations ran on February 5, 2020.  

The complaint in this case was originally filed on February 19, 2019. Omni-Fund was not 

added to this case until January 6, 2021 by a DOE amendment. Thus, Omni-Fund was added to 

this case more than one year after the claim accrued. In order for the statute of limitations to 

relate back, Plaintiffs must show that they were ignorant of Omni-Fund’s identify when they filed 

the complaint. (See, e.g. Woo v. Superior Court (1999) 75 Cal.App.4th 169, 177.) “[I]t is now 

well established that even though the plaintiff knows of the existence of the defendant sued by a 

fictitious name, and even though the plaintiff knows the defendant's actual identity (that is, his 

name), the plaintiff is ‘ignorant’ within the meaning of the statute if he lacks knowledge of that 

person's connection with the case or with his injuries. [Citation.]” (GM Corp. v. Superior 

Court (1996) 48 Cal.App.4th 580, 593-594.) “ ‘If the identity of the Doe defendant is known but, 

at the time of the filing of the complaint the plaintiff did not know facts that would cause a 

reasonable person to believe that liability is probable, the requirements of section 474 are met. 

“Section 474 allows a plaintiff in good faith to delay suing particular persons as named 

defendants until he has knowledge of sufficient facts to cause a reasonable person to believe 

liability is probable.” ’ [Citation.]” (McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 247 

Cal.App.4th 368, 374.) 

The complaint alleged that Saini was an employee of Omni-Fund. (Comp. ¶63; see also 

ex. O.) The complaint alleged that Saini made these postings through her employer’s email 

address, but it was unknown whether Saini’s employer, Omni-Fund, or any other person 

employed by Omni-Fund, conspired with Saini to engage in the above false and defamatory 

campaign against Plaintiffs. (Comp. ¶67.) Based on these allegations, the Court finds that 

Plaintiffs were not truly ignorant of Omni-Fund’s existence, its connection to Saini or the facts 

supporting liability as to the February 2019 statements when they filed their complaint. In 

addition, Plaintiff Martin and Plaintiffs’ counsel’s declarations do not convince the Court that they 

were truly ignorant of Omni-Fund’s potential liability related to the February 2019 statements 

when the complaint was filed.  

Plaintiffs argue that there have been recent conduct by the defendants in the past six 

months where the defendants repeated some of the defamatory statements made in February 

2019. None of these facts are included in the current complaint. In addition, Plaintiffs do not 

explain how these facts change the statute of limitations analysis for the February 2019 

postings.   

The Court finds that Plaintiffs have not shown a probability of prevailing against Omni-

Fund as to the defamation and trade libel claims based on the February 2019 statements. The 
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Court makes no ruling on whether Plaintiffs have a claim against Omni-Fund for more recent 

conduct that is not currently alleged in the complaint.  

Plaintiffs’ request for judicial notice are granted as to A, B, D, E, F, and  J as these 

documents are records from the California’s Secretary of State or Department of Real Estate. 

The requests for judicial notice of H and J are granted as they are documents on file with the 

Riverside County Recorder’s office. The request for judicial notice of C is denied as no 

document was provided. The request for judicial notice of G is denied as improper. The 

remaining requests for judicial notice of documents included in this file is denied as 

unnecessary.  

Defendant’s request for judicial notice of documents in this case is denied as 

unnecessary.  

Court rules on Defendant’s objections to evidence as follows: 

1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Sustained.  
5. Sustained.  
6. Sustained.  
7. Sustained.  
8. Sustained.  
9. Sustained.  
10. Sustained.  
11. Sustained.  
12. Sustained.  
13. Sustained.  
14. Sustained.  
15. Sustained.  

 

Omni-Fund is the prevailing defendant in this motion and is entitled to its reasonable 

attorney fees. The Court awards Omni-Fund fees in the amount of $20,500. The Court may 

increase the award should additional fees be incurred for argument. 
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 6.  TIME:  9:00   CASE#: MSC19-00297 
CASE NAME: MARTIN VS SAINI 
HEARING ON DEMURRER TO COMPLAINT of MARTIN 
FILED BY OMNI-FUND, INC. 
* TENTATIVE RULING: * 
 
Vacated by moving party. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-02325 
CASE NAME: VILAIKHAM VS. 801 CHESLEY 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of 801 
CHESLEY LLC FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by the County of Contra Costa ("County") to the amended cross-
complaint ("ACC"). For the reasons set forth, the demurrer is overruled. 

 
Factual Background 
 
Plaintiff filed suit against 801 Chesley LLC ("Chesley") alleging Plaintiff was injured walking on a 
sidewalk in front of a building owned by Chesley. Chesley was served with the complaint on 
January 27, 2020. (ACC ¶ 2.) Chesley filed claims with the County and with cross-defendant 
East Bay Municipal Utilities District ("EMBUD") on July 1, 2020. (ACC ¶ 2.) On July 2, 2020, 
Chesley filed a cross-complaint against the County and EMBUD for indemnity and declaratory 
relief. On August 11, 2020, the County rejected Chesley's claim. Chesley filed its ACC on 
December 11, 2020, alleging three causes of action against the County and EMBUD for full or 
partial equitable indemnity and declaratory relief. EMBUD has answered the ACC; the County 
has demurred. 
 
Standards Applicable to Determination of Demurrer 
 
In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 
ACC, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the ACC states 
a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as a 
whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 Cal. 
4th 1, 6.) The Court also considers matters of which the Court can properly take judicial notice. 
(Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

Request for Judicial Notice 
 
The Court grants the County's unopposed request for judicial notice of the complaint (RJN Exh. 
A), the ACC (RJN Exh. B), and copies of Chesley's claims filed with the County and EMBUD 
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and a notice of rejection of Chesley's claims by the County (RJN Exh. C). (Evid. Code § 452(d) 
[court records]; Evid. Code § 452(c) [government records]; Gong v. City of Rosemead (2014) 
226 Cal.App.4th 363, 368, fn. 1 ["The court may take judicial notice of the filing and contents of 
a government claim, but not the truth of the claim. [Citations omitted.]"].) 
 
Analysis 
 
The parties do not dispute that Chesley's claim for equitable indemnity against the County is 
subject to the Government Claims Act. (See Govt. Code §§ 900.4, 905 [applies to claims for 
money or money damages against a public entity]; Govt. Code §§ 912.4 and 945.4.) 
Government Code § 945.4 provides that no suit for money damages may be brought against a 
public entity "until a written claim therefor has been presented to the public entity and has been 
acted upon by the board, or has been deemed to have been rejected by the board." A claim is 
deemed rejected if not acted upon by the public entity within 45 days of its presentation. (Govt. 
Code § 912.4(c).)  

The County contends the ACC fails to state a cause of action against the County and cannot be 
amended to state a cause of action because Chesley prematurely filed its original cross-
complaint before the County rejected its claim on August 11, 2020. Essentially, the County 
contends the premature filing of the original cross-complaint creates an irremediable bar to 
Chesley's pursuit of its now rejected claim against the County. The County also contends it is 
now too late for Chesley to file a "new" cross-complaint because more than six months have 
passed since the County rejected Chesley's claim.  

There is a split of authority among the Courts of Appeal on the effect of the premature filing of a 
complaint after a government claim is filed with the public entity but before the public entity 
rejects, or is deemed to have rejected, the claim, based on a recent decision by the Court of 
Appeal for the Second Appellate District in Lowry v. Port San Luis Harbor District (2020) 56 
Cal.App.5th 211 ("Lowry"). In Lowry, plaintiff failed to file a claim with the government entity 
within the statutory deadline. (Id. at 215-216.) He filed a complaint with the superior court and 
filed an application with the government entity to file a late claim the same day. (Id.) The public 
entity later rejected his claim. (Id. at 216.) The plaintiff filed a first amended complaint after the 
public entity answered the complaint, in which plaintiff did not check any of the boxes regarding 
his compliance with the government claims statutes and therefore did not allege compliance 
with the claim presentation statute. (Id.) The public entity filed an answer and motion for 
judgment on the pleadings, which the trial court granted for noncompliance with the Government 
Claims Act. The Court of Appeal held that plaintiff failed to comply with Government Code § 
945.4 by filing of the complaint before the public entity had rejected his claim, that the premature 
complaint filed at the time the claim was filed created an incurable defect, and that the "lawsuit 
is precluded because it was not preceded by rejection of a claim." (Lowry, supra, 56 Cal.App.5th 
at 219, 221.) Lowry is the only decision cited by the County that reaches this conclusion.  

As Chesley urges and as the Court in Lowry acknowledged, there is another line of multiple 
decisions addressing the premature filing of a complaint against the public entity after a claim, or 
request to file a late claim, was filed with the public entity, but before the public entity had made 
its determination. In those cases, the courts allowed the claim against the entity to proceed 
either on the basis that the objection for prematurity was in the nature of a plea in abatement, or 
there was substantial compliance with the claim filing requirement, and that the premature filing 
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of the complaint did not warrant barring the claim. (Cory v. City of Huntington Beach (1974) 43 
Cal.App.3d 131, 135-136 ("Cory") [court reversed summary judgment for city based on 
premature filing of lawsuit after claim under the Government Claims Act was filed but before 
time for rejection had lapsed, relying in part on Radar v. Rogers (1957) 49 Cal.2d 243, 246 
("Radar") and collecting cases reaching similar result]; Savage v. State (1970) 4 Cal.App.3d 
793, 796 [complaint filed after application to public entity to file late claim, application was 
rejected by public entity and trial court granted petition for relief from the claim filing 
requirement, stating that it was "immaterial whether the right to eliminate the filing of the claim is 
granted before or after suit"]; Taylor v. City of Los Angeles (1960) 180 Cal.App.2d 255, 257-258, 
263-264 (“Taylor”) [addressing pre-Government Claims Act exhaustion of administrative 
remedies statutes with provisions similar to Government Code § 945.4].) Factually, Cory is 
similar to this case in that the plaintiff filed a timely government claim and filed his complaint two 
days after. In holding that the timely filing of the government claim prior to filing suit, and the fact 
that the "defect" ceased to exist because the rejection period had run at the time the city in that 
case was actually served and therefore formally notified of the lawsuit, the Court stated, "We 
could not allow the city to prevail here without being guilty of the kind of legalistic myopia which 
brings the law into disrepute," calling the city's defense " 'highly technical'." (Cory, supra, 43 
Cal.App.3d at 136.) 

In State of California v. Superior Court (2004) 32 Cal.4th 1234, 1243 (“Bodde”), the California 
Supreme Court expressly disapproved certain decisions in which compliance with the claim 
presentation requirement was held not to be an element of the cause of action. (Id. at 1244). 
However, the Court acknowledged, distinguished, and did not disapprove of Cory, Radar, Taylor 
and other decisions which found a party’s premature filing of a lawsuit after submitting a timely 
government claim did not warrant dismissal of the action. (Id. at 1243-1244 [stating "According 
to these courts, the plaintiffs, by filing the claim and prematurely filing the complaint, had 
satisfied the purpose behind the [claim filing] requirement -- to give the entity the opportunity to 
investigate and settle the claim before suit was brought."].) To the contrary, the Court stated that 
those cases "actually enforced the claim presentation requirement and did not excuse the 
plaintiffs from alleging facts showing or excusing compliance." (Id.) The Court in Bodde also 
confirmed that failure to comply with the claim presentation requirement does not present a 
jurisdictional bar to the Court's determination of the claims against the government entity. 
(Bodde, supra, 32 Cal.4th at 1239 fn. 7 ["Although a Court of Appeal has suggested that failure 
to comply with the claim presentation requirement divests the court of jurisdiction over a cause 
of action against a public entity [citation omitted], we have long held to the contrary."].) 

As the Court in Lowry conceded, though Bodde's holding may have been more limited, "the 
California Supreme Court acknowledged, seemingly with approval, cases in which the 
plaintiffs were allowed to proceed despite having prematurely filed suit prior to action by the 
entity on the claim. Bodde, 32 Cal.4th at 1243-44." (Lowry, supra, 56 Cal.App.5th at 30 
[emphasis added].) The Court in Lowry found this implicit approval was overridden by the 
California Supreme Court's subsequent decision in DiCampli-Mintz v. County of Santa Clara 
(2012) 55 Cal. 4th 983 ("DiCampli") which imposed a "strict compliance" requirement regarding 
a different provision of the Government Claims Act.  

DiCampli did not address Government Code § 945.4 or the implications of a premature filing of 
a complaint after submission of a government claim but before rejection. The Court in DiCampli 
addressed the statute that sets out the manner in which a government claim must be presented. 
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The statute requires the claim to be submitted to the "clerk, secretary, auditor, or the governing 
body" of the public entity. (Govt. Code § 915(a).) That statute also provides that a claim which is 
not properly directed to those designated recipients nevertheless "shall be deemed to have 
been presented in compliance with this section even though it is not delivered or mailed as 
provided in this section" if one of the statutorily designated recipients actually receives the claim 
within the time deadline for presentation. (Govt. Code § 915(e)(1).) The Court in DiCampli 
rejected the plaintiff's argument that delivery to a different person at the public entity was 
sufficient to comply with the statute, noting only one reported Court of Appeal decision had 
found delivery or actual receipt of a government claim by a person other than the statutorily 
designated recipients met the claim presentation requirements. (Id. at 992 ["Section 915(e)(1) 
reflects the Legislature's intent that a misdirected claim will satisfy the presentation requirement 
if the claim is 'actually received' by a statutorily designated recipient. Thus, compliance with 
section 915(e)(1) requires actual receipt of the misdirected claim by one of the designated 
recipients. If an appropriate public employee or board never receives the claim, an undelivered 
or misdirected claim fails to comply with the statute. [Citation omitted.]"].)  

The rationale for the Court's holding requiring strict compliance with Government Code § 915 
was in part the goal of creating certainty in the claim presentation process and ensuring the 
government entity receives notice of claims against it, noting the Legislature intended to 
"precisely identify those who may receive claims" and that even a misdirected claim not served 
in compliance with the requirement would be sufficient if there were actual receipt of the claim 
by the designated recipients. (DiCampli, supra, 55 Cal.4th at 992.)  The Court explained that a 
contrary ruling allowing claims to be presented to persons other than those statutorily 
designated recipients would create "fodder for litigation" as to "when a claim is actually received 
and whether a specific department or employee managed claims against a public entity" and 
would be "contrary to the Government Claims Act's goal of eliminating uncertainty in the claims-
presentation requirements." (Id. at 997.) The Court's ruling in DiCampli that strict compliance 
with Government Code § 915 by delivery to or actual receipt by the statutorily designated 
recipients was required in part because that statute includes a built-in "substantial compliance" 
provision for misdirected claims to still be deemed properly presented if actually received by the 
persons or boards designated by the statutes. This ensures the government entity has notice of 
the claim, consistent with the purposes of the claim presentation requirement articulated in 
DiCampli. (DiCampli, supra, 55 Cal.4th at 994 [describing the goals of the government claims 
statutes as "to provide entities with sufficient information to investigate and appropriately resolve 
claims and to plan for potential liabilities."].)  

There are also factual distinctions between this case and Lowry. Chesley timely filed its 
government claim, the government claim was filed prior to the original cross-complaint, a cross-
complaint, rather than a complaint is at issue, and the ACC alleges compliance with 
Government Code § 945.4 at the time the ACC was filed because his timely government claim 
was rejected before he filed the ACC. It is not clear from the Lowry decision whether decisions 
regarding the effect of an amended complaint or cross-complaint as superseding the prior 
pleading were considered by the Court. (See, e.g., Foreman & Clark Corp. v. Fallon, (1971) 3 
Cal.3d 875, 884 [generally, "an amendatory pleading supersedes the original one, which ceases 
to perform any function as a pleading"]; State Compensation Ins. Fund v. Superior Court (2010) 
184 Cal.App.4th 1124, 1130-1131; Roberts v. Los Angeles County Bar Assn. (2003) 105 
Cal.App.4th 604, 612 ["Generally, '[a]n amended complaint supersedes the original and 
furnishes the sole basis for the cause of action. [Citations.] The original complaint is dropped out 
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of the case and ceases to have any effect as a pleading, or as a basis for a judgment. 
[Citation.]'," quoting Anmaco, Inc. v. Bohlken (1993) 13 Cal.App.4th 891, 901 (internal 
quotations omitted)].)  

It is not clear how the County has not received the full benefit of the claim presentation 
provisions of Government Code § 945.4 by Chesley's filing of the ACC or how the County's 
position would be materially different if Chesley had filed a "new" cross-complaint in this action 
after its claim was rejected rather than filing the ACC after its claim was rejected. In this case, as 
in Cory, the goal of allowing the County to investigate the claim before being put to the burden 
of responding to litigation was met. The ACC was filed after rejection of the government claim, 
and alleges Chesley filed a timely government claim with the County on July 2, 2020 and that 
the claim was rejected on August 11, 2020. (ACC ¶ 2.) Based on the foregoing, the demurrer is 
overruled. (Cory, supra, 43 Cal.App.3d at 135-136.)  

 

  

 8.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL DEFT'S FURTHER RESP TO PLTF'S 
SPCL INTERR FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
Continued to 04/28/2021 by stipulation. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M, INC. 
FURTHER RESPONSE, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
Continued to 04/28/2021 by stipulation. 

 

  

10.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL MERCEDES-BENZ US, LLC FURTHER 
RESPONSES TO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
Continued to 04/28/2021 by stipulation. 
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11.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M. INC.S TO 
FURTH. RESPO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
Continued to 04/28/2021 by stipulation. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00321 
CASE NAME: WEST VS SHIELDS NURSING CENTER 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S FIRST AMENDED 
COMPLT FILED BY WILLIE SHIELDS JR , SHIELDS NURSING CENTERS, 
* TENTATIVE RULING: * 
 
Vacated by settlement. 

 

  

13.  TIME:  9:00   CASE#: MSC20-00321 
CASE NAME: WEST VS SHIELDS NURSING CENTER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ROBERTS FILED BY 
SHIELDS NURSING CENTERS, INC., WILLIE SHIELDS JR 
* TENTATIVE RULING: * 
 
Vacated by settlement. 

 

  

14.  TIME:  9:00   CASE#: MSC20-01907 
CASE NAME: HOUSING GROUP FUND 401K VS PEC 
HEARING ON DEMURRER TO COMPLAINT of HOUSING GROUP FUND 401K 
PENSION PLAN FILED BY JOHN PECCI 
* TENTATIVE RULING: * 
 
Continued to 05/12/21 by fax request from defense counsel. 
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15.  TIME:  9:00   CASE#: MSC20-02547 
CASE NAME: PATTERSON VS PARKER, ET AL. 
HEARING ON DEMURRER TO COMPLAINT of PATTERSON FILED BY MICHELLE 
PARKER, TONYA Y. CARRIE, TRACI L. HENDERSON 
* TENTATIVE RULING: * 
 
Vacated by dismissal. 

 

  

16.  TIME:  9:00   CASE#: MSC21-00041 
CASE NAME: WESTCOTT VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY FORD MOTOR CMPANY, BELTRAY, INC. 
* TENTATIVE RULING: * 
 
 Defendant Ford’s motion to compel arbitration is granted.  This action is stayed pending 

the outcome of the arbitration.  The basis for this ruling is as follows. 

 A. The Felisilda Decision. 

 The Court finds that the Felisilda decision is controlling.  (Felisilda v. FCA US LLC (2020) 

53 Cal.App.5th 486, 495-498.)  Plaintiff sued both defendant Ford and former defendant Beltray 

in the Fifth Cause of Action for breach of the implied warranty arising from the sale of the 

subject vehicle, making no distinction between them, and is therefore estopped from denying 

defendant Ford’s right to compel arbitration under the purchase agreement’s arbitration 

provision.  (Ibid.  See also Garcia v. Pexco, LLC (2017) 11 Cal.App.5th 782, 785-788; Rowe v. 

Exline (2007) 153 Cal.App.4th 1276, 1286-87.) 

 In an attempt to distinguish the Felisilda decision, plaintiff relies on his tactical dismissal 

of defendant Beltray on April 1, 2021 — the same date on which plaintiff filed his opposition 

papers.  The Court finds this attempt unpersuasive. 

 First, there was also a dismissal of the dealership in Felisilda, long before the Court of 

Appeal considered the case and found that equitable estoppel applied.  (Felisilda, supra, 53 

Cal.App.5th at 491 [“the Felisildas dismissed Elk Grove Dodge from the action”].)  Second, 

plaintiff fails to offer a reasoned argument as to why this is a distinction with a difference; the 

rationale of the equitable estoppel doctrine still applies regardless of whether a plaintiff does or 

does not dismiss a dealership in a belated attempt to defeat an otherwise meritorious motion to 

compel arbitration.  The Court notes that while plaintiff has dismissed defendant Beltray, he has 

not dismissed the Fifth Cause of Action for breach of the implied warranty of merchantability. 

The Court finds the unpublished federal authorities cited by plaintiff unpersuasive on this 

point.  Plaintiff’s citation to unpublished California trial court opinions as persuasive authority is 

improper.  (Cal. Rules of Court, rule 8.1115, subds. (a) and (b).  See also Santa Ana Hospital 

Medical Center v. Belshe (1997) 56 Cal.App.4th 819, 830-831 ["a written trial court ruling has no 

precedential value"].)   Equally improper is plaintiff’s argument that the Court should disregard 
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the Felisilda decision because plaintiff regards that decision as wrongly decided.  (See Auto 

Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)   

B. Statutory Exceptions. 

 Plaintiff’s rescission argument lacks merit because the asserted ground for rescission 
applies to the purchase agreement as a whole, and not specifically to the arbitration provision 
within the purchase agreement.  (See Engalla v. Permanente Medical Group, Inc. (1997) 15 
Cal.4th 951, 973.)  Plaintiff’s waiver argument also lacks merit.  (See St. Agnes Medical Center 
v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195 [“a party who resists arbitration on the 
ground of waiver bears a heavy burden, and any doubts regarding a waiver allegation should be 
resolved in favor of arbitration”].) 
 
 The court sets an arbitration review hearing for January 25, 2022 at 8:30 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SUMMARY ADJUDICATIO FILED BY CITY OF WALNUT CREEK, STEVE WAYMIRE 
* TENTATIVE RULING: * 
 

Defendants’ motion for summary judgment is denied. The motion for summary 

adjudication is granted as to cause of action one and otherwise it is denied.  

Significance of the Court’s Order on the Writ  

The parties argue over whether issue or claim preclusion applies to the Court’s order on 

the writ portion of this case. Defendants made no showing that the Court’s order on the writ was 

final for purposes of issue or claim preclusion. Thus, those doctrines do not apply.  

Both parties have failed to discuss the law of the case doctrine and the standards for 

when a trial court may reconsider its rulings. “Where an appellate court states in its opinion a 

principle or rule of law necessary to its decision, that principle or rule becomes the law of the 

case. [Citation.] The law of the case must be adhered to both in the lower court and upon 

subsequent appeal. [Citation.] This is true even if the court that issued the opinion becomes 

convinced in a subsequent consideration that the former opinion is erroneous. [Citation.]” (Santa 

Clarita Organization for Planning the Environment v. County of Los Angeles (2007) 157 

Cal.App.4th 149, 156.) The same general concept applies to trial court rulings, however, its 

application is less rigid. Trial courts usually follow rulings they have already made in a case, but 

they have the authority to alter or amend its own rulings in the same case. (See also Le 

Francois v. Goel (2005) 35 Cal.4th 1094, 1104; Code of Civil Procedure §1008(c).) Of course, 

the parties may also request that the trial court reconsider a ruling, but there are time limits and 

specific requirements when making such a request. (Code of Civil Procedure §1008(a).)  
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The Court previously considered and ruled on many issues in this case after considering 

the evidence presented during the writ hearing. Some of the issues already decided by this 

Court are: 

(1) The City Council members at the April 2015 hearing were not biased against Plaintiff.  

(2) There was no Brown Act violation based on the January 30, 2015 memorandum.  

(3) Application of the Walnut Creek Floodplain Ordinance to Plaintiff’s property was not 
unlawful.  

(4) The challenge to the City’s determination that Plaintiff’s remodel was a substantial 
improvement is time-barred.  

(5) The City should not have required Plaintiff to include a setback requirement with her 
permit.  

The Court sees no reason to change its ruling on the writ order at this time. The parties 

are always free to challenge these findings on appeal (assuming the appeal is timely and 

otherwise appropriate).  

In the writ portion of this case, Plaintiff raised the takings issue. The Court’s 

understanding was that Plaintiff’s takings claim was included in her writ petition because she 

was arguing that the City’s action was invalid insofar as it took her property through regulations 

without compensation. (See, Jefferson Street Ventures, LLC v. City of Indio (2015) 236 

Cal.App.4th 1175, 1196.) The Court then went on to discuss and reject Plaintiff’s writ to the 

extent it was based on an uncompensated taking. The Court did not intend to rule on all aspects 

of the takings claim and it did not intend to dispose of the takings claim during the writ portion of 

this case. The Court’s findings in the writ order may have an effect on the takings claim, but 

what effect (if any) has yet to be decided.  

At the issue conference, both sides should be prepared to discuss (and may file briefs in 

advance of the hearing on) what issues remain to be tried in this case and which issues will be 

tried to the Court (as opposed to the jury).  

Negligence (C/A 1) 

Defendants Waymire and the City each move for summary adjudication for the 

negligence cause of action.  

Previously, the Court considered summary adjuration of this claim by Waymire, 

Thompson and the City. The Court granted Thompson’s motion based on the statute of 

limitations, but denied the motion as to Waymire and the City because the Defendants did not 

show that the statute of limitations barred all alleged acts of negligence by Waymire.  
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 There is a question about whether this is an improper repeat motion for summary 

adjudication on the same issue that was previously raised. Defendants are not attempting to 

reargue the Court’s determination on the application of the one-year time limit (as opposed to 

the six-month time limit). Instead, Defendants are addressing what was left out of the prior 

motion for summary judgment. The Court finds that this practice is not a violation of Code of 

Civil Procedure section 437c(f)(2), and in any event, the Court has authority to permit a 

successive motion for summary adjudication. (Marshall v. County of San Diego (2015) 238 

Cal.App.4th 1095, 1105-1107.)  

Plaintiff argues that Defendants’ motion violates Code of Civil Procedure section 

437(c)(f)(1) because the motion for summary adjudication lists two separate sub issues for 

adjudication. Plaintiff is correct that Defendants cannot obtain summary adjudication on part of a 

cause of action, but here Defendants are seeking summary adjudication of the entire cause of 

action. It is acceptable that Defendants have raised multiple legal theories that, when 

considered together, bar the entire cause of action. Plaintiff argues that Section 437c(o) limits 

summary adjudication motions so they cannot be based on multiple affirmative defenses. 

Section 437c(o) offers ways of showing that a cause of action has no merit, but the statutory 

language does not indicate that this is an exhaustive list of how to show that a cause of action 

has no merit. The Court finds that bringing a motion for summary adjudication by using two 

affirmative defenses to show that a cause of action does not have merit is not a violation of 

Section 437c(o). 

On the merits, the Defendants argue that the negligence claim is barred in part by the 

statute of limitations and in part by governmental immunity.  

The “failure to timely present a claim for money or damages to a public entity [under 

Government Code 900, et seq.] bars a plaintiff from filing a lawsuit against that entity.” (State of 

California v. Superior Court (2004) 32 Cal.4th 1234, 1239.) Plaintiff submitted her government 

tort claim on February 2, 2016. (Defendants’ ex. 123.) The six-month time limit applies to injuries 

to persons and personal property. (Gov’t Code §911.2(a).) A claim relating to damage to real 

property must be presented within one year of when the claim begins to accrue. (Gov. Code 

§911.2; Wheeler v. County of San Bernardino (1978) 76 Cal.App.3d 841, 845-846 [holding that 

a claim for cloud on title was a claim for injury to real property].)  

The Court previously found that the negligence claim included some allegations of injury 

to real property and thus, decided that the one-year time limit applied. This meant that actions 

that occurred before February 2, 2015 were time-barred. The evidence presented again leads 

the Court to the conclusion that actions that occurred before February 2, 2015 are time-barred.  

As to actions that occurred after February 2, 2015, Defendants argue that they are 

immune. Government Code section 818.4 provides that "[a] public entity is not liable for an injury 

caused by the . . . denial . . . of . . . any permit . . . or similar authorization where the public entity 

or an employee of the public entity is authorized by enactment to determine whether or not such 

authorization should be issued, denied, suspended, or revoked." Section 821.2 is a corollary 
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that immunizes public employees for their roles in the discretionary permit decisions governed 

by section 818.4. The immunity applies only to discretionary activities. (See, e.g. Richards v. 

Department of Alcoholic Beverage Control (2006) 139 Cal.App.4th 304, 318.)  

Alleged misrepresentations are also generally covered by immunity statutes. “A public 

entity is not liable for an injury caused by misrepresentation by an employee of the public entity, 

whether or not such misrepresentation be negligent or intentional.” (Gov Code § 818.8.) Finally, 

a public employee is “not liable for an injury caused by his misrepresentation, whether or not 

such misrepresentation be negligent or intentional, unless he is guilty of actual fraud, corruption 

or actual malice.” (Gov Code § 822.2.)  

As to Steve Waymire, his alleged actions that occurred after February 2, 2015 are that 

he negligently circulated a memorandum to city council members, was negligent during the 

hearing in April 2015 and failed to approve Plaintiff’s revised plans in September 2016. (SAP 36, 

37, 40, 73.) Communicating with the City about the reasons why a particular permit decision 

was made is covered by the immunity in section 822.2. The alleged failure to approve Plaintiff’s 

revised plans is covered by the immunity in section 821.2. Thus, the claims against Waymire 

fail.  

The City’s liability for negligence is primarily based on the actions of Waymire and 

Thompson. All of Thompson’s conduct and much of Waymire’s conduct occurred before 

February 2, 2015 and is thus, time barred. For example, allegations related to the plan check 

document and the stop notice and the discussions with Plaintiff about whether to cancel her 

original permit occurred before February 2, 2015. (SAP ¶¶ 19-23, 25.) The events that occurred 

after February 2, 2015 are the April 7, 2015 City Council hearing and related communications 

about that hearing (SAP ¶¶35-39), the approval of Plaintiff’s new permit with conditions (SAP 

¶40) and the City’s refusal to hear Plaintiff’s appeal on the new permit (SAP ¶¶41-43).  

 To the extent the City’s liability is based on Waymire’s conduct after February 2, 2015, 

the City is immune pursuant to section 818.4 and 818.8 because the allegations are that 

Waymire made misstatements and/or did not approve Plaintiff’s plans. The SAP also alleges 

some problems at the City Council hearing, such as Brown Act violations, but there are no 

allegations as to what mandatory duty was not followed at the City Council hearing and thus, 

these alleged problems at the City Council hearing cannot support a negligence claim. 

Plaintiff argues there is a triable issue here based on a plan check document prepared 

by Carlton Thompson in November 2014. This document does not create a triable issue as 

liability based on conduct in November 2014 is time barred. Plaintiff points to no other action by 

the City or Waymire that occurred after February 2, 2015 and that supports a claim for 

negligence, not barred by governmental immunity.  

The Court finds that Waymire and the City have met their burden by showing that they 

cannot be liable for negligence because the alleged negligence conduct is either time barred or 
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barred by governmental immunity. Therefore, the motion for summary adjudication on the 

negligence cause of action is granted.  

Takings Claim (C/A 5) 

Defendants move for summary adjudication of the taking claims based entirely on the 

theory that the Court’s ruling on the writ constitutes issue or claim preclusion and thus, this claim 

is barred. (See Separate Statement Fact no. 43.) Defendants did not show that the Court’s order 

on the writ was final and thus, the Defendants have not met their burden and the motion as to 

the takings claim is denied.  

Due Process (C/A 4) 

Defendants argue that the due process claim fails for two reasons: (1) it is barred by 

issue preclusion and (2) defendants are not liable based on the evidence. Defendants have not 

shown that the writ order is final and thus, the argument on issue preclusion fails. Without the 

issue preclusion argument, Defendants cannot completely dispose of this cause of action. 

Therefore, the motion for summary adjudication of the due process claim is denied.  

Equitable Estoppel (C/A 8)  

Defendants argue that the equitable estoppel claim should be dismissed because the 

Court already decided that the challenge to the substantial improvement determination was 

untimely and because Plaintiff exceeded the scope of her original permit and thus did not have a 

vested right to remodel the property under the original permit.  

As to the res judicata issue, Defendants have not shown that the Court’s ruling on the 

writ was final. Thus, on this ground the motion fails.  

“It has long been the rule in this state and in other jurisdictions that if a property owner 

has performed substantial work and incurred substantial liabilities in good faith reliance upon a 

permit issued by the government, he acquires a vested right to complete construction in 

accordance with the terms of the permit. (Dobbins v. City of Los Angeles (1904) 195 U.S. 

223; Trans-Oceanic Oil Corp. v. Santa Barbara (1948) 85 Cal.App.2d 776, 784.) Once a 

landowner has secured a vested right the government may not, by virtue of a change in the 

zoning laws, prohibit construction authorized by the permit upon which he relied.” (Avco 

Community Developers, Inc. v. South Coast Regional Com. (1976) 17 Cal.3d 785, 791.) In order 

for a permit holder to have a vested right, the permit holder must have relied on the permit in 

good faith. Misleading or false information included with the permit application does not create a 

vested right. (See, Arviv Enters. Inc v South Valley Area Planning Comm'n (2002) 101 CA4th 

1333; Stokes v Board of Permit Appeals (1997) 52 CA4th 1348.)  

Defendants argue that Plaintiff’s right to build would only apply to the approved plans 

and the actual remodel was significantly different than the permitted plans. There is a triable 
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issue of material fact as to whether Plaintiff’s work exceeded the scope of the original permit. 

Timothy Fitzpatrick states that the project exceed the scope of the permit. (Fitzpatrick decl. ¶9.) 

Paris Tabor, however, states that the project did not exceed the scope of the permit. (Tabor 

decl. ¶13.) Both declarants offer evidence explaining their expertise in this area and what 

information they used to make their opinions. Both declarations are admissible as expert 

opinions on this issue and consequently, there is a triable issue of material fact here. This ruling 

is based on the arguments presented by this motion. Because the parties have not addressed it, 

the Court has not determined whether the Court’s earlier finding that a challenge to the 

substantial improvement determination is time-barred could affect whether this issue can be 

presented to a trier of fact.  

Defendants waited until reply to argue that equitable estoppel only applies where 

reliance was made in good faith and not following the approved plans was not acting in good 

faith. Since this argument was first raised in reply, the Court cannot consider it. In addition, it 

also appears to be based on a triable issue about how the actual work compares to the original 

permit.  

Finally, as to Defendant Carlton Thompson, it is undisputed that he is a City employee 

working under the direction of the City Engineer. (Fact 50.) Based on this fact alone, Defendants 

argue that the equitable estoppel claim against Thompson should be granted because he lacks 

legal authority to reinstate the permit and thus, cannot give Plaintiff the relief she seeks. 

Defendants offer no other facts and no legal support for this argument. Plaintiffs did not 

specifically oppose this issue, but it does not appear that they conceded the point either. 

Defendants have not shifted the burden on this issue and therefore, the Court cannot grant 

summary judgment for Carlton Thompson.  

The motion for summary adjudication as to the equitable estoppel claim is denied.  

Evidence: 

Plaintiff’s requests for judicial notice of tentative rulings made in this case is granted.  

The Court rules on Plaintiff’s objections to evidence as follows: 
1. Overruled. 
2. Overruled.  
3. Sustained. Rodden’s statements are hearsay.  
4. Overruled.  
5. Overruled.  
6. Sustained.  
7. Sustained.  
8. Sustained. 
9. Sustained.  
10. Overruled.  
11. Overruled.  
12. Overruled.  
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13. Overruled. 
14. Overruled.  
15. Overruled.  
16. Overruled.  
17. Sustained.  
18. Sustained.  
19. Overruled.  
20. Sustained on hearsay grounds.  
21. Sustained.  
22. Overruled. The Court’s orders in this case are part of the record.  
23. Overruled. The Court’s orders in this case are part of the record. 

 

  

18.  TIME:  9:00   CASE#: MSN20-1771 
CASE NAME: IN RE R.F. 
HEARING ON MOTION TO/FOR ORDER VACATING & SETTING ASIDE ORDER 
APPROVING TRA FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion to vacate and set aside the court’s order filed January 13, 2021 is granted. 

 

 

 
ADD-ONS 

 

 

19.  TIME:  9:05   CASE#: MSC20-00555 
CASE NAME: HANCOCK VS. PROGRESSIVE DIRECT 
HEARING ON MOTION TO DISMISS 
FILED BY PROGRESSIVE SELECT INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to dismiss Plaintiff Anne Hancock (“Plaintiff” or “Hancock”)’s 
complaint filed by Defendant Progressive Select Insurance Company (“Defendant” or 
“Progressive”). Defendant brings this motion pursuant to Code of Civil Procedure § 391.4.  

For the following reasons, the motion is granted. Plaintiff failed to furnish a security as ordered 
by the Court in connection with Defendant’s prior motion to have her declared a vexatious 
litigant and furnish a security.  

Request for Judicial Notice 

Defendant requests Judicial Notice of several pleadings and orders in this action. The Request 
is unopposed. The request is granted. Evid. Code §§ 452, 453. 

Analysis 

Previously, this Court granted Defendant’s motion to require Plaintiff to provide a security in 
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connection with this lawsuit. Code of Civil Procedure section 391.4 provides that “[w]hen 
security that has been ordered furnished is not furnished as ordered, the litigation shall be 
dismissed as to the defendant for whose benefit it was ordered furnished.” (CCP § 391.4.) 
Plaintiff concedes that she has been declared a vexatious litigant and that she has not furnished 
the security. (See Opposition at 2:9-10; 2:5-6.) Dismissal of Plaintiff’s suit is required, as she 
has not provided security. (See id.; see also Taliaferro v. Hoogs (1965) 237 Cal.App.2d 73.) 

Defendant’s motion is granted and the action is dismissed. 

 

 

20.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: DI LORETO VS. CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SPECIALIZED LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for judgment on the pleadings brought by 

defendants Specialized Loan Servicing LLC (“SLS”) and U.S. Bank, N.A.  The motion is 

opposed by plaintiff Theresa Di Loreto.  The motion is directed to three causes of action in 

plaintiff’s Fourth Amended Complaint (“4AC”), filed on July 2, 2019: the Third Cause of Action 

for negligence, the Fourth Cause of Action for intentional fraud, and the Fifth Cause of Action 

for negligent misrepresentation.   

The motion is granted without leave to amend as to defendant SLS.  The motion is 

moot as to defendant U.S. Bank, because that defendant is not named in the three causes of 

action that are the subject of the motion.  (4AC, p. 8:25-26; p. 10:4-5; p. 11:16-17.) 

Defendants have already filed an answer, and so no further pleadings are required.  

The Court anticipates setting a trial date in this action, which was commenced in 2017, at the 

next Case Management Conference. 

The basis for the Court’s ruling on the motion by defendant SLS is as follows. 

A. Preliminary Matters. 

Defendant’s request for judicial notice is granted. 

The parties did not meet and confer “in person or by telephone,” as is required by 

statute.  (See, Code Civ. Proc., § 439.)  Plaintiff’s counsel refused to meet and confer at all, 

and the Court is dismayed that plaintiff’s counsel has flouted the Court’s previous admonitions 

in this regard.  (See Stoltzman Dec., ¶ 5; Minute Order dated 9-5-18; and Minute Order dated 

12-19-18.)  Nevertheless, the Court has exercised its discretion to consider the motion on the 

merits, rather than further continuing the hearing. 

B. The Third Cause of Action. 
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 The Third Cause of Action is for common law negligence.  The Court has granted 

the motion as to defendant SLS, based on the following analysis. 

  B-1. The HBOR Remedies Statute. 

 Defendant’s first argument is that this cause of action is preempted by the 

remedies statute in the Homeowner Bill of Rights (“HBOR”).  The Court finds that this 

argument lacks merit. 

 Plaintiff alleges a negligent course of conduct occurring from September 2015 through 

July 2017.  (4AC, ¶ 42.)  In contrast, plaintiff earlier alleges only a single HBOR violation 

occurring on July 12, 2017.  (4AC, ¶ 26.)  There is almost no overlap between the two causes of 

action, and thus no statutory preemption. 

  B-2. Duty. 

 While there is a split in authority, the Court agrees with those decisions holding that a 

loan servicer does not owe the borrower a duty of care when processing an application for a 

loan modification.  (See, Sheen v. Wells Fargo Bank, N.A. (2019) 38 Cal.App.5th 346, 351-358.)  

The Court finds these decisions more persuasive because every conceivable aspect of the 

nonjudicial foreclosure process in California is intensely regulated by comprehensive statutory 

schemes, including, but not limited to, HBOR.  (See, Civ. Code, § 2920, et seq.)  There are also 

federal statutory schemes that sometimes come into play, such as the Real Estate Settlement 

Procedures Act (“RESPA”).  Under plaintiff’s negligence theory, a servicer could scrupulously 

comply with all applicable state and federal statutes and their corresponding regulations, down 

to the finest detail, and still find itself liable to the borrower under a nebulous and inherently 

speculative negligence theory.  Absent a California Supreme Court decision favoring the Alvarez 

line of cases on which plaintiff relies, the Court declines to recognize such a theory. 

 The Court acknowledges that the Sheen decision is currently being reviewed by the 

California Supreme Court.  However, that decision surveyed several earlier published California 

decisions that also declined to find a duty of care.  Further, the question that was certified for 

review in Sheen was whether a servicer has a duty not to make negligent misrepresentations.  

The Court will not speculate on how the California Supreme Court will rule on that question, 

which in any event is not relevant to a cause of action for simple negligence. 

  B-3. No Recoverable Damages. 

 Insofar as plaintiff is seeking as damages the increased arrearages due under her 

mortgage loan, the Court finds that plaintiff’s negligence cause of action is barred by the 

economic loss rule.  (See, Southern California Gas Leak Cases (2019) 7 Cal.5th 391, 402 [no 

negligence liability for “purely economic losses flowing from a financial transaction gone awry”].)  

Nor can plaintiff recover emotional distress damages; the general rule is that, where only 

negligent conduct is involved, a plaintiff cannot recover emotional distress damages arising from 

purely economic injury.  (See, Erlich v. Menezes (1999) 21 Cal.4th 543, 554-558.) 
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  B-4. Causation. 

 Finally, plaintiff has not adequately alleged facts showing causation.  Plaintiff’s causation 

theory is that if plaintiff’s loan application had been deemed complete earlier than it was, plaintiff 

would have been granted a loan modification and the accumulation of arrearages would have 

ceased.  This seems entirely speculative to the Court.  (See, Kumaraperu v. Feldsted (2015) 

237 Cal.App.4th 60, 66 [“[w]here the pleaded facts do not naturally give rise to an inference of 

causation, the plaintiff must plead specific facts affording such an inference”].) 

 C. The Fourth Cause of Action. 

 The Fourth Cause of Action is for intentional fraud.  The Court has granted defendant’s 

motion for judgment on the pleadings as to this cause of action, based on the following analysis. 

  C-1. The HBOR Remedies Statute. 

 Defendant’s first argument is that the intentional fraud cause of action is preempted by 

the HBOR remedies statute.  The Court finds that this argument lacks merit.  Plaintiff’s fraud 

theory is conceptually distinct from plaintiff’s HBOR theory.  (4AC, ¶¶ 47-48.) 

  C-2. False Promise Fraud. 

 Plaintiff is alleging that form of fraud known as false promise fraud.  Specifically, plaintiff 

alleges the following false promise: 

On July 7, 2017, Defendant SLS sent Plaintiff a letter which stated that “[i]f this is 

your first review or if you have had a qualifying change in circumstance and you 

submit a complete loss mitigation application after a SLS [sic] has made the first 

notice or filing required by application law for any judicial or non-judicial 

foreclosure process but more than 37 days before a foreclosure sale, SLS will not 

move for foreclosure judgment or order of sale. 

(4AC, ¶ 47.) 

 The Court finds that plaintiff has not alleged false promise fraud with adequate 

particularity.  (See, Hills Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 

702, 707-708 [a plaintiff must plead "data" or "facts" that "show" or "back up" a false promise 

fraud cause of action].)  In particular, plaintiff has not alleged any plausible motive defendant or 

its agent “Mariela” might have to mislead plaintiff concerning the status of the subject nonjudicial 

foreclosure proceeding. 

  C-3. Causation. 

 Plaintiff has not alleged a plausible theory of reasonable reliance and causation. 

The letter containing the alleged false promise was sent on Friday July 7, 2017.   Plaintiff has 

not alleged when she received the letter; she has not alleged what “other foreclosure prevention 

alternative options” she would have attempted prior to Wednesday July 12, 2017, had she 
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known that defendant intended to record a notice of trustee’s sale on July 12; and she has not 

alleged facts suggesting that any such alternative would have been successful. 

 D. The Fifth Cause of Action. 

 The Fifth Cause of Action recasts plaintiff’s intentional fraud theory as negligent 
misrepresentation.  However, a party may not ‘negligently misrepresent’ the intention to perform 
a promise.  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.)  
Further, plaintiff has not alleged a plausible theory of reasonable reliance and causation. 

 

 

 


